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| respectfully dissent from the mgority opinion and would answer the cartified questionin
theaffirmative. Theissue of whether ardease or covenant not to sue an agent istantamount to therdease

of the principal is anissue of first impression in West Virginia.

I. West Virginia Guidance
West VirginiaCode § 55-7-12 (1923) (Repl. VVol. 2000)" provides direction regarding

releases of tortfeasors, as follows:

'Although the sectiona heading for West VirginiaCode 8 55-7-12is“Liability of onejoint tort-
feasor not affected by releaseto, or accord and satisfaction with, another,” West VirginiaCode § 2-2-
10(2) (1998) (Repl. Vol. 1999) clearly provides as follows:

Thesectiond headingsor heedlinesof the severd sectionsof this
code printed in black-faced type areintended as mere catchwordsto
indicatethe contentsof the saction and shdl not be deemed or takento be
titlesof such sections, or asany part of the Satute, and, unlessexpressy
so provided, they shall not be so deemed when any of such sections,
including the headlines, are amended or reenacted ]

Thus, the fact that the heading uses the term “joint-tortfeasor” is of no significance.



A rdleaseto, or an accord and satisfaction with, one or morejoint
trespassers, or tort-feasors, shall not inureto the benefit of another such
trespassr, or tort-feasor, and shall be no bar to an action or suit againgt
such other joint trepasser, or tort-feasor, for the same cause of action to
which the release or accord and satisfaction relates.

Prior tothe 1931 amendment, that Satute did not contain theterm “tort-feasor.” The satute provided only
asfollows:
A release to, or an accord and satisfaction with one joint
trespasser, hereafter executed or had, shal not inure to the benefit of
another such trespasser, and shall be no bar to an action or suit against
suchother joint tregpasser for thesame cause of actiontowhichtherdease
or accord and satisfaction relates.

W.Va. Code Ann., c. 136 8 7 (Barnes' Code 1923).

The 1931 addition of theterm “ tortfeasor” wasexplainedinthe Revisars Note?asfollows
“Thewords’ or tort feasor,” wherever occurring, are new, and are added to indicate that this section gpplies
todl joint wrongdoers, asisheld in Leisurev. Monongahela Valley Traction Co., 85 W. Va. 346,

[101 S.E. 737 (1920)].” (emphasissupplied.).® Thus, whilethe statute® clarifiesthat arelease of one

TheRevisers Note described aooveis part of the comprehensiverevison of West Virginialaw
incorporated in the Officid Code of West Virginiaof 1931, which was prepared by the“ Commissonto
Reviseand Codify the Statute Lawsof the State of West Virginid' and adopted by the L egidature April
3, 1930, effective January 1, 1931.

4nLesure, thisCourt explained that dthough the statute was not specificaly gpplicabletojoint
tortfeasors, satisfaction and release of onetortfeasor does not imposeabar to an action by theinjured
party againg ajoint tortfeasor with whom no settlement hasbeen made. 85W. Va a 349, 101 SE. a
738.

“Supporting caselaw a so supportsthe proposition that arel ease of onejoint tortfeasor does not
release other joint tortfeasors. Syl. Pt. 1, Hardin v. New York Cent. R. Co., 145W.Va. 676, 116
(continued...)



tortfeasor does not release another tortfeasor, theissue of whether the rdease of the tortfeasor functionsas
arelease of anon-wrongdoer such asavicarioudy liable employer isnot resolved thereby. The Satute
appliesgrictly and exdusivay tojoint wrongdoers, asducidated inthe Revisars Note” Vicariousliability
IS

adoctrineimposed asamaitter of public policy, alowing incluson of anon-wrongdoer as aparty.
Vicariousliahility isnot premised upon the commisson of atort, and thereisnojoint wrongdoing of the

employer/principa and employeg/agent.? Whereaprincipd isliable only through vicarious liahility, such

%(...continued)
S.E.2d 697 (1960).

Anterestingly, Rhodeldand and New Jersey haveinduded adefinition of “joint tortfeasor” inthelr
gtatutory schemeswhich resolvesthe question conclusively for thosejurisdictions. TheRhodeldand
datute, codified at Rhode Idand General Laws 8 10-6-2 (1970) (Repl. Vol. 1997), provides that for
purposesof thestatute governing theeffect of ard ease upon ajoint tortfeasor, “*joint tortfeasors means
two (2) or more personsjointly or saverdly lidbleintort for the sameinjury to person or property, whether
or not judgment has been recovered againgt dl or some of them; provided, however, that amagter and
servant or principa and agent shdl beconsderedasingletortfeasor.” New Jersey’ ssautesmilarly dates
“A master and servant or principa and agent shdl be consdered asingletortfeasor.” N.J. Stat. Ann. §

2A:53A-1 (West 2000).

®Thisdigtinction betweenjointtortfeasorsand an entity ligbleonly vicarioudy isgpparent throughout
tort law. Intheformulafor the determination of whether tortfessors are to be consdered concurrent or
successive, for instance, this Court explained in Sansomv. Physicians Associates, Inc., 182 W. Va
113, 386 S.E.2d 480 (1989), thet thetest issmply whether “[t]he negligent acts of each of the defendants
... 'inpoint of timeand place concur.”” 1d. at 115, 386 S.E.2d at 482 (quoting Syl. PX. 2, in part,
Lenisv. Mosorjak, 143W. Va 648, 104 S.E.2d 294 (1958)). Thus, avicarioudy liableentity cannot
be deemed ether concurrent or successivein this context sSnce no negligent act was committed by thet
entity. Asexplained inthe concurring opinionin Dessauer v. Memorial General Hospital, 628 P.2d
337 (N.M. 1981),

Vicariousligbility isbasad on areationship between the parties,

irrespective of participation, either by act or omission, of the one

vicarioudy ligble, under whichit hasbeen determined asametter of policy
(continued...)



principa did not commit anegligent act and would conseguently not conditute a“tortfeasor” under West
VirginiaCode § 55-7-12. Consequently, that statute does not provide afoundation for aconclusion that

release of an agent cannot function as arelease of the principal.

Wes Virginiacaselaw amilaly falsto provide adefinitive answer to the cartified question
posed. We tangentialy addressed issues of the doctrine of respondeat superior in conjunction with a
determination of the mora obligation of the State in Sate ex rd. Bumgarner v. Sms, 139 W. Va 92,

79 SE.2d 277 (1953),” and acknowledged that ajoint action may be maintained against amaster and

8(...continued)
that one person should beligblefor the act of the other. Itstrue basisis
largely oneof public or socid policy under whichit hasbeen determined
that, irrepective of fault, aparty should be hdld to repond for the acts of
another.

Id. at 353 (Sutin, J., concurring) (citing Nadeau v. Melin, 110 N.W.2d 29, 34 (1961)).

In Bumgar ner, the Court meandered toward the issue of respondesat superior in asomewhat
convoluted and unique manner. Mr. Wallace Bumgarner had brought an actionin mandamusagaing the
Stae Auditor “for the purpose of commanding theauditor to honor therequiStion of the State Board of
Contral for two thousand dallars, the amount awarded to petitioner by the State Court of Clams......” 139
W.Va a 95, 79SE.2dat 281. Mr. Bumgarner had been shot in thethigh by state prison guard |.M.
Coiner while Mr. Coiner was searching for an escagped prisoner in Roane County, West Virginia. 1d. at
96, 79 SE.2d a 282. The case had proceeded totrid, and Mr. Bumgarner had obtained ajudgment
againg Mr. Coiner intheamount of $3,000.00. Thejudgment remained unsatisfied, and upon adjudication
of Mr. Coiner asbankrupt, the Court of Claimsawarded Mr. Bumgarner $2,000.00. TheLegidature
thereafter dlegedly “made an gppropriation . . . and authorized payment . . . asaclam againg the State
Board of Control to be paid from the generd revenuefund.” 1d. a 97, 79 SE.2d a 282. The Auditor
refused to pay the$2,000.00 on the groundsthet thereisno mora obligation of the Stateto pay and thet
thelegidative appropriation wasuncongtitutional. Thus, the Court stated that “[t]he basic question
presented by thisrecordiswhether thegppropriation intheamount of two thousand dollarsmade by the
LegidaureintheBudget Act for the 1953-55 biennium contained in Chapter 1, Actsof the Legidature,
First Extraordinary Session, 1953, isuncongdtitutional. . ..” Id. at 104, 79 SE.2d at 286. Thus, in

(continued...)



savant inacasein which the plaintiff'sinjurieswere occasioned sol ey by the negligence of the sarvant.®
Id. at 111, 79 S.E.2d at 289. We explained as follows:

Subject to the rule set forth in points 3 and 4 of the syllabus of the
Humphrey case that where the master's duty is absolute and
nondelegable, or wheretheliability of themaster isnot predicated soldy
upon the negligence of the employeeimpleaded, but upon the negligence
of another employes, or that of themaster himsdlf, anacquittal by ajury of
the sarvant inan action indituted againgt the magter and sarvant to establish
lidbility basad soldly onthe servant'snegligencewill not rleesethemader.
Therdation of magter and servant in those cases, in which the doctrine of
respondeat superior applies, is joint, and the parties should be
regarded as though they werejoint tort-feasors. Willsv. Montfair Gas
Coal Co., 97 W.Va 476, 125 SE. 367. In somerespects, however, the
relation may be regarded as joint and several.

Id. at 111, 79 S.E.2d at 289.° Syllabus point eight of Bumgarner provided:

Subject to the rule that an acquittal by ajury of theservant inan
actioningtituted againg themagter and servant to establish ligbility based

’(...continued)
determining themora obligation of the state, the Court noted that while the “ doctrine of respondeat
superior isnot gpplicableto the State because of the State simmunity fromauit . . ., thisCourt hastacitly
gppliedtherationaeof thedoctrinein severd casesinwhich declarationsby the Legidature of mord
obligationsonthe part of the State, ariang from the negligence of itsofficers, agentsand employeesinthe
exerdseof governmentd functions, wereheldtobevaid.” 1d. a 109, 79 SE.2d a 288. Upon reaching
the sulbject of respondesat superior, the Court addressed the question of whether an unsatisfied judgment
agang the agent, coupled with the agent’ s bankruptcy, would serveto rd eese Mr. Coiner’ semployer, “if
such employer werea private person and not the State of West Virginia” 1d. a 111, 79 SE.2d at 289.

8 n syllabus point one of O'Déll v. Universal Credit Co., 118 W.Va. 678, 191 S.E. 568
(1937), this Court addressed the dismissd of anegligent servant and explained: “Inajoint action of tort
agang meder and savant, the plaintiff may dismissthe sarvant for areason not going to the merits, without
impairing hisright to proceed againg the magter, athough thelatter isliable only under the doctrine of
respondeat superior.”

Wills, however, noted that actors are considered joint tortfeasors“[i]f the tortious act bejointly
done, or averaly donethough for asmilar purpose and a the sametime, without concert of ction. . ..
97 W. Va. at 478, 125 SE. at 367.



solely onthe servant's negligence, will releasethe master, therelation

between the master and servant, thelatter acting withinthe scopeof his

employment, isjoint and saverd in the sense that both mester and servant

areliablefor injuries causad by the negligent wrongdoing of the servart,

actingwithinthesoopeof hisemployment, andliability for suchinjuriesmay

be asserted in an action at law against the master and servant jointly or

against each of them in a separate action at law.
Id. at 94, 79 S.E.2d at 280-81. The statementsin Bumgarner regarding the manner in which the
principal/agent relaionship may resemblethejoint tortfeasor relationshipweremadeonly inthe* sensethat
both master and servant areliablefor injuries caused by the negligent wrongdoing of thesarvant” asdearly
articulated in syllabus point eight of Bumgarner. Id. Indeed, they are both liable, asjoint tortfeasors
would both beliable. 139 W. Va at 94, 79 S.E.2d a 280-81. However, they arenot liable asjoint
wrongdoers; oneisculpableand oneisnot. Thus while the principa/agent or meder/servant rdaionship
doesresemblethejoint tortfeasor rdaionship in limited degree, the pardldsare not boundless, and the

Bumgarner court neither encountered nor resolved the question presently before this Court.

The Bumgarner court also stated that the common law rulethat avalid release of the
sarvant rel essesthemaster from liability was abrogated, in part, by West VirginiaCode § 55-7-12. 139

W.Vaa 112, 79SE.2da 290. Inreviewingthe Bumgarner opinioninitsentirety, it gopearsthat this

1t must aso be acknowledged that a statute in derogation of common law must be strictly
construed. This Court explained in Sate ex rel. Keller v. Grymes, 65 W.Va. 451, 64 SEE. 728
(1909), that *“ [ tatutes changing the common law are drictly consrued, anditisnot further aorogated then
thelanguage of the gatute clearly and necessarily requires.”” 1d. at 456,64 SE. a 730 (quoting Lewis
Sutherland Stat. Congt. (2d ed.) § 573); seealso Shifflettev. Lilly 130 W.Va. 297, 43 S.E.2d 289
(1947); Poling v. Poling, 116 W.Va. 187, 179 S.E. 604 (1935).
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statement was pure dictum. Therewas neither an actua release nor acovenant not to sue™ executed by
the plaintiff inBumgarner. Thedvil action againg thewrongdoer, Mr. Coiner, hed procesded totrid, and
ajury verdict had been rendered. It was smply not satisfied due to Mr. Coiner’ sbankruptcy. Any
satementsregarding the effect of arelease of thewrongdoing agent upon the principa must thereforebe
consdered dicta. Such statementswere not necessary to the conclus on reached and were not restricted
to the facts before the Bumgarner Court. This Court hasclearly stated asfollowsin In re Assessment
of Kanawha Valley Bank, 144 W.Va. 346, 109 S.E.2d 649 (1959):

Therule of sare decigsdoesnot goply wheretheformer decisonshave

misunderstood or misappliedthelaw or arecontrary to reason. Smpkins

v. White, 43W.Va. 125, 27 SE. 361. “...nolegd principleisever

settled until it issettled right.” Weston v. Ralston, 48 W.Va. 170, 36

SE. 446,450. “ .. . itisbetter to beright, than to be congstent with the

errors of a hundred years.” Lovingsv. Norfolk & W. R. Co., 47

W.Va. 582, 35 S.E. 962, 965.

Id. at 382, 109 S.E.2d at 669.*

"Both ardease and acovenant not to sue represent affirmative acts by the entity executing the
releaseor covenant nottosue. Thefailureto satisfy thejudgment dueto bankruptcy in Bumgarner is
not analogousto arelease or covenant not to sue. In Didner v. Keene Corp., 593 N.Y.S.2d 238
(1993), the New Y ork court reasoned that aconsent judgment did not quaify asa*“releass’ for purposes
of gpplication of therdease of other tortfeasors Satute and that “ [t] heinterpretation which gppelant seeks
to acoord to Generd ObligationsLaw 8 15-108 isnot only & variance with the language of the Satute itsdlf
but completdy ignoresitshistarical genessand purpose and imparmissbly skewstheintent of the atute”
593N.Y.S.2d a 240. TheDidner court’ ssuggestion wasthat the release datuteis goplicable only where
the plaintiff discharges atortfeasor prior to averdict and entry of judgment. Id.

2ln Newman v. Kay, 57 W.Va. 98, 49 SE. 926 (1905), this Court reasoned as follows:

One of the best definitions of the term obiter dictumissaid to

bethat given by Folger, J., in Rohrbach v. Ins. Co., 62 N. Y. 47, 58.

He said: “Dicta are opinions of ajudge which do not embody the

resol ution or determination of the court, and made without argument, or
(continued...)



This Court has aso repeatedly cautioned againgt establishing precedent based upon dicta
Asexplaned in Kanawha Valley Bank, “[o]biter dictaor Strong expressonsin an opinion, where such
language was not necessary to adecison of the case, will not establishaprecedent.” 144 W. Va. at 382-
83,109 SE.2d a 669. Regarding therationalesaf prior holdingsand their indus on within the doctrine of
dtare deciss, we distinctly stated asfollowsin Banker v. Banker, 196 W.Va. 535, 474 S.E.2d 465
(1996): “Thisdoctrine concernsthe holdings of previous cases, not therationdeq.]” 1d. a 546 n. 13,
474 S.E.2d at 476 n. 13.

Sare decisisisthe policy of the court to stand by precedent. Itis
different from the doctrine of stare rationibus decidendi—‘to keep to
the rationes decidendi of past cases.” Rather under the doctrine of
daredeciss acaseisimportant only for what it decides—for the“ what”

not for “why” and not for “how.”

A judicid precedent atachesto apeaific legd consaquenceto adetalled
set of factsin an adjudged case or judicia decision, which isthen
congdered asfurnishing the rulefor the determination of asubseguent case
involvingidenticd or smilar materid factsand arisnginthesamecourt or
alower court in the judicial hierarchy.

Allegheny Gen, Hosp. v. N.L.R.B., 608 F.2d 965, 969-70 (3rd Cir. 1979) (footnote omitted).

12(...continued)
full consideration of the point, are not the professed deliberate
determinations of thejudge himsalf. Obiter dicta are such opinions
uttered by theway, not upon the point or question pending, asif turning
aside from the main topic of the case to collateral subjects.”

Id. at 112, 49 S.E. at 931.



An engaging commentary upon the vaue of dictawas provided by Justice Nedy in his
dissent to Pittsburgh Elevator Co. v. West Virginia Board of Regents, 172 W.Va. 743, 310
SE.2d675(1983). Justice Nedy surmised that “adissent to dictais|like the sound of onehand dapping.”
“[L]aw must bewrittenwith care. Itismeant to be an exercise of the mind, not aventing of the pleen.”

Id. at 758, 310 S.E.2d at 690 (Nesely, J., concurring in part and dissenting in part).

Thereferencesin Bumgarner to the effect of aplaintiff’ srelease of awrongdoing agent
upon aprincipa were sheer dictaand were confined to aunique set of facts not present inthe case sub
judice. Initsexuberanceto providethe victim with recompense and ensurethat themora obligation of the
State was satisfied, the mgority was overly generousin its comments on the effect of thestatute. Itis

therefore inaccurate to presume that Bumgarner provides the answer to this certified question.

[1. Analysisof Reasoning of Other Jurisdictions
Based upon the absence of any definitive authority in West Virginiaon thisissue, the
reasoning and conclusonsof other jurisdictionsare particularly indructive. Asrecently recognized by the
South Dakota Supreme Court, asplit of authority existsin other jurisdictionsaddressing Smilar issues
regarding aplaintiff’ srelesse or covenant not to sue an agent tortfeasor and the effect of such rdeaseupon

the principal. Estate of Williams ex rel. Williams v. Vandeberg, 620 N.W.2d 187 (S.D. 2000).



“Themgority of jurisdictions have held that a principal/employer isreleased from liability when the

agent/employee is released via a settlement agreement.” 1d. at 189."

A. The Statutory Basis
Prior to extensve discussion of theweight of such wdll-reasoned authority, asignificant
distinction must be recogni zed; in those jurisdictions deviating from what Williams recognized asthe
maority posture, application of the Uniform Contribution Among Joint TortfeasorsAct (“UCAJTA”) has
typicaly played apredominant and decisverole. West Virginiahasnot adopted the UCAJTA and has
relied upon West Virginia Code § 55-7-12, as discussed above, for resolution of issues regarding the

release of tortfeasors.

Wherethe UCAJTA isimplicated, somejurisdictions have gpplied thelanguage of their

unique UCAJTA-based gatutesto concludethat aprincipd isindesd deemed a*joint tortfeasor” withthe

13See Annotation, Release of One Joint Tortfeasor as Discharging Liability of Others
Under Uniform Contribution Among Tortfeasors Act and Other Statutes Expressly
Governing Effect of Release, 6 A.L.R.5th 883 (1992); Annotation, Release of, or Covenant not
to Sue, One Precisely Liable for Tort, but Expressy Reserving Rights Against One
Secondarily Liable, as Bar to Recovery Against Latter, 24 A.L.R.4th 547, 555-560 (1983);
Annotation, Release of (or Covenant not to Sue) Master or Principal as Affecting Liability
of Servant or Agent for Tort or Vice Versa, 92 A.L.R.2d 533 (1963). Somejurisdictionshaveheld
that release of the agent doesnot releasethe principa. See, e.g., Yatesv. New South Pizza, Ltd., 412
S.E.2d 666 (N.C. 1992); Van Cleavev. Gamboni Constr. Co., 706 P.2d 845 (Nev.1985); Alaska
Airlines, Inc. v. Sveat, 568 P.2d 916 (Alaska 1977). Other courts have determined that the release
of thewrongdoer must act asardease of thevicarioudy ligbleentity. See, e.g., Mamalisv. AtlasVan
Lines, Inc., 560 A.2d 1380 (Pa. 1989); Bristow v. Griffitts Constr. Co., 488 N.E.2d 332 (I11. App.
1986); Horgjsi v. Anderson, 353 N.W.2d 316 (N.D.1984); Craven v. Lawson, 534 S.W.2d 653
(Tenn.1976);
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agent actually engaging inthewrongdoing. In Saranilliov. Slva, 889 P.2d 685 (Haw. 1995), for
ingance, the preciselanguage of the UCAJT A datute and the Satutory definition of joint tortfeasor provided
the reviewing court little choice. The statute provided as follows:

A rdlease by theinjured person of onejoint tortfeasor, whether before or

after judgment, doesnot dischargetheother tortfeasorsunlesstherdease

S0 provides; but reducesthe claim against the other tortfeasorsin the

amount of the consideration paid for therelease, or in any amount or

proportion by which the release providesthat the total claim shall be

reduced, if greater than the consideration paid.
889 P.2d at 693-94. The Saranillio court observed that the statute was designed to abrogate the
common law rulethat arelease of onejoint tortfeasor acted as arelease to other joint tortfeasors and
recognized the dilemmacof gpplicationin mettersinvolving principa and agent rdaionships. I1d. & 694. The
court reasoned that “[i]t clearly gppliestojoint tortfeasors asthat term traditiona ly hasbeen used; that is,
it gopliesto ‘wrongdoers who act in concert or concurrently. Traditiondly, however, an employer wasnot
conddered ajoint tortfeasor with higher employee when the employer'slighility was basad on respondest
superior.” Id. TheSaranillio court struggled with the proper gpplication of thestatute, explaining, “On
itsface, therefore, Section 4 would seem not to gpply to vicarioudy liable parties because they are not
ordinarily considered joint tortfeasors.” Id. Upon application of the 1939 version of the UCAJTA,
however, the Saranillio court observed that the UCAJTA “does not definejoint tortfeasorsin the
traditiond sense” 1d. The gatute providesthat for purposes of this saiute, the “term ‘joint tortfeasors
meanstwo or more personsjointly or severaly liableintort for the sameinjury to person or property,
whether or not judgment hasbeen recovered againgt al or someof them.” 1d. (quoting 1939 UCATA

§ 1, HRS § 663-11 (1985) (emphasis supplied)).
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The UCAJTA ddfinition of joint tortfeasor isbased upon lidaility rather then negligenceand
Is“exceedingly broad and goes beyond thetraditiond meaning of theterm.” Holvev. Draper, 505 P.2d
1265, 1267 (Idaho 1973). Thus, whereareviewing court islimited to the definition of joint tortfeasor
provided inthe act, asin Saranillio, many courts have held that the definition encompassesthe principa
liable only vicarioudly based upon the following reasoning:

Thebadgsof lidhility isnot rlevant, nor isthe relationship among those

liable for the tort. In short, it makes no difference whether the . . .

[employer'd] liahility isbased on the doctrine of respondeat superior or

any other legd concept. The point isthet bothit and the[employed] are(at

least) “ severdly” liablefor the sameinjury tothe plaintiff. Therefore, the
Uniform Contribution Among Tort-feasors Act applies.

Blackshear v. Clark, 391 A.2d 747, 748 (Del. 1978)."

Smilar ressoning wasemployedin gpplying agatute containing the® lidbleintort” definition
inWrennv. Maria ParhamHospital, 522 S.E.2d 789 (N.C. Ct. App. 1999). The statute, codifying
the UCAJTA as North Carolina General Statute 88 1B-1 to 1B- 6, provided that:

When ardeaseor acovenant not to sue... isgiveningood faithto
one of two or more personsliablein tort for the sameinjury or thesame
wrongful death:

(1) It doesnot dischargeany of the other tort-feasorsfrom ligbility for the
injury or wrongful death unless its terms so provide].]

“See Alaska Airlines, 568 P.2d at 930 (“[i]t may bethat AlaskaAirlinesisnot technically a
‘tortfeasor,” but itis*‘one of two or more personsliabdleintort for thesameinjury’”); Yates, 412 SE.2d
at 669 (“[c]learly, both the master and the servant are * personsliablein tort for the sameinjury,” and
‘tortfeasors as used in this provision refers to those persons liable in tort”).

12



522 SE.2d at 793 (quoting N.C. Gen.Stat. § 1B-4 (1983) (emphasis supplied)). The Wrenn Court
observed:

Initidly, it did not gppear that the Uniform Act made any changein
the established law of master and servant since the two were not
considered to bejoint tort-feasors. However, in Yatesv. New South
Pizza, Ltd., 330 N.C. 790, 412 S.E.2d 666, reh'g denied, 331 N.C.
292,417 SE.2d 73 (1992), our Supreme Court held that the term “tort-
feasors’ asused inthe Uniform Act included vicarioudy ligble masters.
Thus, therelease of aservant did not releaseavicarioudy lidble meder,
unlessthetermsof the rdease provided for release of the madter. In Yates,
the plaintiff wasinjured in an accident with apizzaddiveryman who was
working for New South Pizza, Ltd., d/l/aDomino's Fizza The plaintiff
settled with the driver for $25,000.00, the amount of his insurance
coverage, and executed a covenant not to suethe driver or the driver's
insurer, but “expresdy reserved dl rightsto proceed againg defendant ...
employer.” 1d. at 791, 412 S.E.2d a 667. In adivided opinion, our
Supreme Court held that “for purposes of this Act, a‘tort-feasor’ is
onewhoisliableintort.” Id. at 794, 412 S.E.2d at 669 (emphasisin
original).

Id. at 793.

B. The Weight of Well-Reasoned Authority: A Vicariously Liable Entity is Not a Tortfeasor

Somejurigdictions, asexamined above, have confined their eva uation to the grict languege
of their UCAJT A-based datutes. Intheabsence of ddiberation of the fundamentd tort principlesand the
differences between ajoint tortfeasor and avicarioudy ligble entity, however, adecison regarding this
subject ismore amatter of linguisticsthan logic. Where jurisdictions have thoroughly examined the
jurisprudentid development of thelaw of tort, gpecificaly theincluson of the principd/mester/employer as

aparty to beimplicated where theimpropriety was committed by the agent and the principd iscompletdy
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free of wrongdoing, the well-reasoned decisons have rdeased the vicarioudy liable principad upon the

release of the agent.

An excdllent illustration of such reasoningisfound in Biddle v. Sartori Memorial
Hogpital, 518 N.W.2d 795 (lowa1994), wherein an emergency patient was negligently discharged from
thehospitd by her physdan. Her legd representativerd eased thephyscanfromligbility after asettlement
had been reached with the physcian. The hospitd wastheresfter sued for the physdan’ snegligenceona
vicariouslighility dam. Thelowa Supreme Court acknowledged the “fundamentd digtinction betweenthe
full recovery permitted under the doctrine of joint and severd lidhility, and thelimitationsinherent inadam
that rests on the doctrine of vicariousliability.” 1d. a 798. The Biddle court emphasized the need to

address “ head-on this important distinction.” Id.

TheBiddlecourt discussad opinions of other jurisdictionsholding that settlement with the
tortfeasor removesthe baasfor any additiond recovery fromthe principa upon thesame acts of negligence.
The Biddle court adopted the theory that the agent and the principa should betregsted asone, applying
thesngle share theory for ligbility to permit a* settlement with an agent [to] effectively adjudicate]] and
satisf[y] thevicariousclam.” Id. (citing Glover v. Tacoma Hosp., 658 P.2d 1230, 1238 (Wash.
1983)). Anoppositeoutcome, the Biddle court reasoned, would generatemultiplicity of avil actionsand
adrcuity of dams. Thecourt noted thet the doctor’ s settlement would not beprotected if acauseof action

were permitted to go forward against the hospital. 518 N.W.2d at 799. *“
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The Biddle court utilized the reasoning of the North Dakota SupremeCourt inHorgs
v. Anderson, 353 N.W.2d 316 (N.D. 1984). Horgjs expressed thetheory of vicariousliaiblity as
follows:

The* percentage of negligence” attributableto the conduct of the servant
condtitutestheentire” singleshare’ of liability attributablejointly tothe
mader and servant. . . . Becausethispercentage of negligencerepresents
the“sngleshare’ of lihility covered by the common lighility of the mester
and savant, themadter isnecessarily rdleasad from vicariouslidhility for the
released servant’ s misconduct.

Id. at 318.
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Utilizing this“singleshare’” theory,the South Dakota Supreme Court inWilliamsdearly
and conduavey saed that “the plaintiff cannot recover againg the prinaipa oncerecovery agand theagent
has been completed.” 620 N.W.2d at 190. The Williams court reasoned: “ Therationales of preventing
creuity of action and encouragement of settlement complement oneanother. The complementary aspects
of bothrationaesserveanather important god: findity. Public palicy favorsfindity, thusavoiding arcuity
of action that ismerely derivative. ...” 1d. “Our holding today fostersthe principle of findity while
atempting tolimit cdrcuity of action and multiplicity of lawsuits, which inthis Court’ swisdom, isthefarrer

result.” Id. at 191.

Similarly, in Copeland v. Humana of Kentucky, Inc., 769 SW.2d 67 (Ky. Ct. App.
1989), the Kentucky tribund found that because vicariousliability derives soldy from the principd'slegd
relaion to thewrongdoer, settlement, through a covenant not to sue, with the tortfessor removesthe bass
for any additional recovery from the principal upon the same acts of negligence. Id. at 70.
Asfar asthevicariousligbility issue, wefind that other courtshave
spoken to thisissuewith persuas ve reasoning which we paraphrseand
adopt. The covenant not to sue not only operated to discharge the

anesthesologigts, Schafer and Nash, P.S.C. (the servants/employees) as
the parties primarily respongble, it affected a complete discharge of the

The Commissoners Comment to theUniform Act illuminatesthe sngleshareissue, asfollows

[ Thisprovison] invokestheruleof equity which requiresclassliahility,
including the common liability arigng from vicariousrdationships, to be
trested asasngle share. For indance, theligbility of amaster and servant
for thewrong of thesarvant should infairnessbetrested asasngleshare.

Unif. Contribution Among Tortfeasors Act 8 2, 12 U.L.A. 246 (1975).
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hospita (themaster/employer) whoisonly secondarily ligble, despitethe
attempted reservation by the Copeandsin the covenant of dl therr rights
against the hospital.

Id. The Kentucky court found the the plaintiffs

had but one cause of action which the law gave to compensate them for
their daughter'sinjuries. This cause of action for the alegedly tortious
conduct of Schafer and Nash was assertable against the hospital only
because Schafer and Nash were allegedly acting in their function as
employees or ostensible agents of the hospital. . ..

Id.. Settlement with the wrongdoers “repaired the wrong.” Id.
Thisacquittanceinured to the benefit of the hospita, for the discharge of
the primary tortfeasor (Schaefer and Nash) must beheld to dischargethe
secondary tortfeasor (the hospitdl) dso from further respongbility, asthe

hospita'sliability for the tortious act wasvicariousin nature and derived
solely from itslegal relation to the wrongdoer, Schafer and Nash.

A plurdity of the Michigan Supreme Court, in an extensive and discerning opinion in
Theophelisv. Lansing General Hospital, 424 N.W.2d 478 (Mich. 1988), held that release of the
agent isrdeas= of the principa evenwhereaplantiff indicatesan expressreservation of theright to suethe
principd. In Theophdis, representatives of the decedent Sgned ared ease absolving the doctor and nurse
of lidhility, expresdy resarving theright to sueother entities. TheMichigan court evaluated theeffect of the
following Michigan statute:
“When arelease or acovenant not to sue or not to enforce

judgment isgiven ingood faith to 1 of 2 or more personsliableintort
for the same injury or the same wrongful death:
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(@) It does not discharge any of the other tortfeasors from
liability for the injury or wrongful death unlessits terms so provide.”

Id. & 481 (emphasssuppliedinorigind). The court reasoned that “[t]he principa, having committed no
tortiousact, isnot a‘tortfeasor’ asthetermiscommonly defined.” 424 N.W.2d at 483 (citing Black’'s
Law Dictionary (5" edl) (defining atortfeasor as“awrong-doer; onewho commitsor isguilty of atort.”)).
TheMichigan court cond uded that rel ease of the cul pableagent dischargesany liability of theprincipd. Id.
at 486. The“sngleshare’ theory was adopted, citingthe Horgs rationde, as discussed above. The
Michigan court elaborated as follows:
Put in another context, if A, B and C are sued because eachis
guilty of negligencewhichresultedininjury toaplaintiff, their pro-rata
sharesof thecommon ligbility areto be determined under the contribution
datute without regard to whether A's principa, not awrongdoer, isalso
joined as afourth defendant. As between A, an agent, and hisprincipd,
thereisonly onetortfeasor, and they represent only one share of the

common liability.

424 N.W.2d at 491.

In Andrade v. Johnson, 546 S.E.2d 665 (S.C. Ct. App. 2001), the Court of Appeals
of South Carolinaevauated the clamsof aconsumer againgt ahegting contractor and andectricand gas
utility company. The consumer had executed a covenant not to sue the contractor, and had specifically
reserved theright to proceed againg the utility. Theissuebeforethe court waswhether acovenant not to

suetheagent dso released the principd, the utility company. Thecourt held that the UCATJA*® governs

*The Andrade court noted that South Carolina Code Annotated § 15-38-50 (Supp. 2000),
(continued...)
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only thosegtuationsinvolving joint tortfeasors and does not gpply to an employer whoisonly derivaively
liable. The consumer had urged the court to “ expand the definition of tortfeasor under the UCATA to
indudevicarioudy ligbleparties” 546 SE.2d & 669. Thecourt explained that thekey inquiry is“whether
theligbility arisesonly vicarioudy because of the negligence of another party or whether the partiesaretrue
joint tortfeasors, both being independently negligent toward thethird party.” 1d. Thecourt condluded that
the covenant not to sue™ terminated both the consumer’ s claims againgt the contractor and the utility

company’s derivative liability.

1%(...continued)
based upontheUCAJTA, providesasfollows “When ardease or acovenant not to sueor not to enforce
judgment isgivenin good faith toone of two or more personsliableintort for the sameinjury or thesame
wrongful degth: (1) it doesnot discharge any of the ather tortfeasorsfrom liability for theinjury or wrongful
death unlessitstermsso provide. . ..” 546 S.E.2d at 668 n. 1 (quoting S.C. Code Ann. 8 15-38-50
(Supp. 2000)).

"The Andrade court a so explained that although a covenant not to sueisnot arelease, it
functioned as arelease of the principal nonetheless.

While some of the caseson this subject ded with covenantsnot
to sue and others with releases, this distinction should not be the
determining factor inthe end result. Themaost important factor isthetype
of ligbility and the rdationship inter se of the various alegedly liable
partiesrather thanthetypeof document used to dischargeliability. It must
be determined whether theligbility arisesonly vicarioudy because of the
negligence of another party or whether the parties are true joint
tortfeasors, both being independently negligent toward the third party.

546 S.E.2d at 669. Similarly, in McCurry v. School District, 496 N.W.2d 433 (Neb. 1993), the
Nebraska court noted thetypica distinction between acovenant not to sue and arel ease but concluded
that the distinction was meaninglesswithin the principal/agent context because of thevicariousliability of
theprincipad. TheMcCurry court sustained the distinction between settlementsinvolving joint tortfeasors
and settlementsinvolving vicariouslliability and concluded that “it matters not how the settlement was
reached; whether by release or covenant not to sue, settlement with the agent condtitutesasettlement with
the principal, no matter what the parties may have intended.” 1d. at 444.
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Wereweto find the covenant released . . . [the agent] but not . . . [the

principd], it would necessarily follow thet . . . [the principa] could seek

indemnification from . . . [the agent] and recover the entire amount of any

verdict agang it from him. Thiswould efectively grip the covenant not to

sueof any rea meaning and result inwhat the court in Nelson v. Gillette

described asa* corrosve circle of indemnity.” 571 N.W.2d 332, 339

(N.D. 1997).
Id. a 670. Based upon thisreasoning, the South Carolinacourt concluded thet evenif it wereto expand
thedefinition of tortfeasor asNorth Carolinadidin Y ates, “wefindthe UCATA amply isnot goplicableto

cases involving indemnity.” Id.

In Anne Arundel Medical Center, Inc. v. Condon, 649 A.2d 1189 (Md. Ct. Spec.
App. 19949), aplantiff rdleased an dlegedly negligent pathologist and attempted to sue the medica center
onthetheory of vicariousliability. Thecourt held that whereliability of the medical center wasbased
exclusvey upon the negligent conduct of the purported agent, the center and the pathologist werenat joint
tortfeasors for purposes of the effect of the release under the UCAJTA.*® The patient’ srelease of the
pathol ogist wasthereforefound to function asarelease of themedical center asamatter of law. Id. at
1191. Recognizing the split inauthority regarding whether aprincipa and an agent are consdered joint
tortfeasors, the Maryland court was “persuaded that the better reasoned approach isto hold that
Maryland' sverson of the UCATA doesnot includevicarioudy liable defendants and, therefore, that an

agent and his principal are not joint-tortfeasors under . . . [the act].” Id. at 1193.

The Anne Arundd court noted that Maryland Annotated Codearticle 50, § 16(a) defines”joint
tortfeasors’ as“‘two or more personsjointly or severdly liablein tort for the sameinjury to person or
property, whether or not judgment has been recovered againg dl or someof them.”” 649 A.2d a 1193
(quoting Md. Ann. Code 50-16(a) (emphasis supplied)).
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The Maryland court considered the argument thet the Satute should be gpplied to dl entities
jointly or severdly ligdleintort, “regardlessof themoddity of ligbility.” Id. The court astutely recognized,
however, that such holding would requireit “toignorethebas c and Sgnificant diginctionsbetween vicarious
andjoint lighility.” 649 A.2d a 1193. Reviewing thase bessdiginctions; the court held thet “[i]t isbecause
of thar independent wrongdoing [inthe case of truejoint tortfeasorg| thet . . . aplaintiff ispermittedto bring
anaction againg onejoint tortfeasor after having released another joint tortfeasor fromlighility.” 1d. “Each

tortfeasor faces liability for hisor her own wrongdoing.” 1d.

[1l. Conclusion
Ultimately, it must be the statutory scheme and the underlying tort principleswhich are
determinative. Wheretortfeasor isdefined asawrongdoer, asin West Virginia, most reviewing tribunds
havehdd that rdease of an agent dso rdleasesthe principa . Wheretortfeasor isdefined asan entity ligble
intort, many courts have held that the release of an agent does not releasetheprincipd. Evenwherethe
datutory definition of tortfeasor isan entity ligblein tort, however, many discerning courtshave goplied the
theoretica underpinningsof tort law to condude that release of awrongdoing agent should fored ose further

action against the innocent principal.

See Atkinson v. Wichita Clinic, P.A., 763 P.2d 1085, 1087 (Kan. 1988) (explaining “[o]n
theother hand, if the principal'sdleged lidbility ismerdy imputed by virtue of thedleged tortious conduct
of itsagent, theprincipa isnot a‘joint tortfeasor’ intermsof being an equally cul pablewrongdoer. That
the master isjointly liable does not make him a joint tortfeasor as the latter term is generally
understood”).
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West Virginia Code 8§ 55-7-12 is applicable exclusively to tortfeasors, defined as
“wrongdoers” A vicarioudy ligble entity isnot awrongdoer; therefore the Satute Smply does not gpply.
Abundant caselaw from other jurisdictions should persuade this Court that the weight of well-reasoned
authority maintainsthat unlessthe plaintiff can demondrate independent wrongdoing on the part of the
principd , termination of thecdlam againg theagent, through release or covenant not to sue, extinguishesthe
derivative, vicarious clam againgt the principal asamatter of law. Asthe Anne Arundel court found,
“[t]he release of an agent removesthe only basisfor imputing ligbility totheprincipd.” 649 A.2d a 1196.
A contrary holding would, as so many courts have observed, underminethe public policy favoring
stlements Asthe Anne Arunde court explained: “It isunlikely that an agent would ever sttlewitha
plantiff if hestill remainedliabletoindemnify hisprincipa for any further amount the principal might be

compelled to pay to the plaintiff.” 1d.

Principlesof contributionandindemnity may aso besignificantly confounded wherethe
mgority’ sgoproach isgpplied to acomplex litigation. Themgority opinion obliterates, or a thevery leest
sgnificantly obscures, the didinction betweenjoint lighility and vicariouslighility. The practicd effect of the

mgority’ scondusion may betofrudratethe principles of contribution, properly aconcegpt gpplicabletojoint

| would a so emphasize that an assertion was madein oral argument that this Court could
contemplateasegparateruleon vicariousliability inmedica cases. Adoption of sucharulewould have
obvious shortcomings and would contribute to expenses and concarns regarding the protection of therights
of theditizensof thisstateto dependablemedicd care. Additiondly, | would caution thet referencestothe
Medica Professond Liability Act, particularly West VirginiaCode 8 55-7B-9(c) (1986) (Repl. Val.
2000), are not gppropriate s ince the scheme enunciated therein isessentialy based upon principles of
contribution.
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wrongdoers,” compelling onewrongdoer to contributeto the other wrongdoer based onjoint and severd
liability.” In syllabus point six of Board of Education v. Zando, Martin & Milstead, Inc., 182
W.Va 597, 390 SE.2d 796 (1990), this Court explained that “[ ] party inacivil actionwho hasmadea
good faith sattlement with the plaintiff prior toajudicad determination of liahility isrdieved from any lighility

for contribution.”

Indemnification prind plesgpply between thewrongdoer and an entity only vicarioudy ligble
through that wrongdoer, such that the vicarioudy liable entity could seek rambursement from thewrongdoer
even after thewrongdoer hed possibly presumed he had been released from further liability based uponthe
negligent act. In syllabus point seven of Hager v. Marshall, 202 W.Va. 577, 505 S.E.2d 640 (1998),
thisCourt explained asfollows. “In non-product ligbility multi-party civil actions, agood faith settlement
between aplaintiff and adefendant will extinguish the right of anon-settling defendant to seek implied

indemnity unlesssuch non-<ettling defendantiswithout fault.” Theright of thevicarioudy ligbleentity tosesk

“Theditinction between indemnity and contribution was clearly explained in Rio Grande Gas
Co. v. Sahmann Farms, Inc., 457 P.2d 364 (N.M. 1969), asfollows: “[ T]he difference between
Indemnity and contributionin casesbetween personsliablefor aninjury to ancther isthat, withindemnity,
theright to recover . . . enforcesaduty on the primary wrongdoer to respond for all damages; with
contribution, an obligation isimposed by law upon onejoint tortfeasor to contribute his share to the
discharge of the common liability.” Id. at 368.

#n Stzesv. Anchor Motor Freight, Inc.,169 W.Va. 698, 289 S.E.2d 679 (1982), this Court
explained that “[t]he right of contribution deve oped becauseit was thought unfair to have one of severd
joint tortfeasors pay the entirejudgment and not be able to obtain contribution from any of hisfelow
wrongdoers.” Id. at 708, 289 S.E.2d at 686; see West VirginiaCode 8 55-7-13 (1923) (Repl. Val.
2001) (“Where ajudgment is rendered in an action ex ddlicto against several personsjointly, and
satisfaction of such judgment ismade by any one or more of such persons, the others shdl belidbleto
contribution to the same extent asif the judgment were upon an action ex contractu.”)
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indemnification againg the settling party, however, has not been hed to be extinguished by the settlement
and release, and the potentia that avicarioudy liable entity will seek indemnification from the settling
defendant isprecisely thebasisfor the concerns, addressed above, of the various courtsexamining the

circuity of action issue.

Themgarity isinviting aninterminable processon of multifarious gpplications of contribution
and indemnity principles. It creates atangled web for which thereis no end; even perceived resolution
through a settlement or covenant not to sueisnot aconclusion. To the extent that the mgority, by its
pronouncementsinthiscase, seeksto protect and sanctify theagreement between the plaintiff and oneparty
that further action againg that party isnot desred, themgority falsmiserably. Permitting further action
agand thevicarioudy lidbleentity only servesto perpetuate thelitigation and increase the prospect that the
released entity will be revisited through indemnification.* As observed by one commentator:

Ontheother hand, dlowing the suit againg the madter or principd after a

settlement with the servant or agent would reduce the incentivefor the

Sservant or agent to seitle Snce hewould il beliable for indemnity to the
meagter or principd. Thislatter construction would probably discourage

#In Anne Arundel, the Maryland court explained as follows:

If aplaintiff, under suchahypotheticd legd scheme, wereadbleto
find an agent willing to settle, to allow the plaintiff then to proceed
additiondly againg avicarioudy liable principa would, in essance, permit
the plaintiff “two bitesout of theagpple.” If theprincipa could then seek
indemnity from the agent, the agent's earlier settlement would be of little
solace to him. Such adouble exposure would act asadisincentivefor
agents ever to agree to a settlement.

649 A.2d at 1196.
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settlementsmorethanwould the Craven condruction. If suit werebrought
agang the magter or principd, he might belax in defending the suit, secure
in the knowledge that whatever damages are assessed againg him can be
recovered by way of indemnity from theservant or agent. Thepossibility
of such conduct by themadter or principa may well induce the servant or
agentin order to protect hisown intereststo go totrid rather thanto stle.
Recent Developments, Torts -- Vicarious Liability -- Covenant Not to Sue Servant or Agent

as Affecting Liability of Master or Principal, 44 Tenn.L.Rev. 188, 198 (1976).

Based upon the foregoing, | respectfully dissent.

| am authorized to state that Justice Maynard joinsin this dissent.
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